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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 7935 


JAMES HENGESBACH, Appellant , 

v. 

CARL J. HENGESBACH AND FRANCIS 0. 
HENGESBACH 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by James A. Hengesbach, executor, dis¬ 
tributee and sole legatee, plaintiff below, from an order 
entered February 14, 1941, by Mr. Justice Bolitha J. Laws, 
of the United States District Court for the District of Co¬ 
lumbia, sitting as a probate court, in the matter of the pro¬ 
bate of the will of Elizabeth T. Hengesbach, deceased. (Ap¬ 
pellant’s App. P. 11,12.) 

The United States District Court for the District of Co¬ 
lumbia had jurisdiction under Title 18, Sec. 123, 124, 1929 
D. C. Code (Act of March 3,1901, 31 Stat. 1208, c. 854, Sec. 
117,119). 
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This Honorable Court has jurisdiction to review the order 
under Title IS, Sec. 26 (Act of February 9, 1S93, 27 Stat. 
435, c. 74, sec. 7; Act of March 3, 1901, 31 Stat. 1225, c. 854, 
sec. 226; Act of March 3,1921, 41 Stat. 1312, c. 125, sec. 12.) 

The pleadings necessary to show the existence of jurisdic¬ 
tion are, the filing of the second and final account of James 
A. Hengesbach, executor of the estate of Elizabeth T. 
Hengesbach (Appellant’s App. P. 15), the motion to post¬ 
pone distribution of the personal estate filed by the cavea¬ 
tors (Appellant’s App. P. 10), opposition to motion to post¬ 
pone distribution of personal estate. (Appellant’s App. P. 
11.) Order entered February 14, 1941, by Justice Bolitha 
J. Laws. (Appellant’s App. P. 11 and 12.) 

STATEMENT OF THE CASE. 

The will of Elizabeth T. Hengesbach, deceased, was ad¬ 
mitted to probate on July 5, 1938. Citation—Probate of 
Will was issued on June 17, 1938 (Appellant’s App. P. 2). 
Said citation was personally served on Francis 0. Henges¬ 
bach, June 20, 1938, and Carl J. Hengesbach June 21, 1938, 
by Richard A. Oden, Deputy U. S. Marshal (Appellant’s 
App. P. 3.) On June 30, 1939 Francis O. Hengesbach and 
Carl J. Hengesbach filed a caveat to the said will (Appel¬ 
lant’s App. P. 4). The executor, James A. Hengesbach then 
moved to dismiss the caveat insofar as it was a caveat to a 
will of personal property (Appellant’s App. P. 7). Said 
motion was granted on October 3, 1939, and on October 23, 
1939 a decree dismissing the caveat insofar as it was a 
caveat to a will of personal property was entered (Appel¬ 
lant’s App. P.7). The dismissal of the caveat as to the will 
of personal property was based upon the fact that the caveat 
was not filed within three months from the date the will was 
admitted to probate, as required by Section 59, Title 29 
(Wills and Administration) of the 1929 Code of Laws for 
the District of Columbia and the holding of the Honorable 
Court in Craighead v. Alexander , 38 App. D. C. 229, that a 
caveat to a will of personal property must be filed within 
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three months from the time the will was admitted to pro¬ 
bate. 

Appeal was taken by the caveators from the aforesaid de¬ 
cree of the lower court, the case was duly heard, and, on 
August 19, 1940, the mandate of this Honorable Court is¬ 
sued, affirming the decree of the lower court. (Appellant’s 
App. P. 9.) 

On September 12, 1940, the executor, James A. Henges- 
bach, filed his second and final account in the matter of the 
involved estate in order that the personal assets thereof 
might be distributed, in accordance with and pursuant to 
the aforesaid mandate of this Honorable Court of August 
19,1940. (Appellant’s App. P. 9,15.) 

On September 20, 1940, the caveators filed a motion to 
postpone distribution of the personal estate of the deceased 
testatrix. (Appellant’s App. P. 10.) 

Opposition was duly made and filed on October 17, 1940, 
to said motion, and upon the motion, and opposition thereto 
being heard, it was ordered by the lower court on February 
14, 1941, that said motion be denied, provided that before 
distribution was made, the distributee, Janies A. Henges- 
bach, should furnish an undertaking in the sum of ONE 
THOUSAND DOLLARS, “conditioned upon his repayment 
to the estate of decedent, the amount of any sum distributed 
to him, and any further amount for which he may be found 
to be liable, in the event it is finally determined, the said 
distributee is not entitled to take under” the will; and upon 
the further condition that the caveators pay the premiums 
of said undertaking. (Appellant’s App. P. 11 and 12.) 

On February 24, 1941, the petition of Janies A. Henges- 
bach was addressed to this Honorable Court praying the al¬ 
lowance of a special appeal from the aforesaid order of the 
lower court of February 14,1941. 

On March 14, 1941, notice of general appeal to this Hon¬ 
orable Court was filed by the said James A. Hengesbach, 
executor, distributee and caveatee, from the aforesaid order 
of the lower court of February 14,1941. (Appellant’s App. 
P. 12.) 
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On June 18, 1941, this Honorable Court entered an order 
postponing action on the petition for allowance of the spe¬ 
cial appeal until disposition of the general appeal. 

i THE QUESTION PRESENTED. 

May the lower court refuse to put in operation a mandate 
of this Honorable Court which dismissed a caveat as to per¬ 
sonalty, by imposing upon the caveatee unwarranted condi¬ 
tions in connection with the distribution of the said per¬ 
sonalty and thus do by indirection what this Honorable 
Court said it could not do directly—allow the caveat to be 
given effect as to the personalty and thus prevent its dis¬ 
tribution ? 


I SUMMARY OF ARGUMENT. 

1. The lower court erred by amending, enlarging, varying 
and in effect refusing to follow the mandate of this Honor¬ 
able Court. 

2. The lower court has attempted to do by indirection 
what this Honorable Court has decreed it can not do directly, 
viz., permit an invalid caveat as to personalty to be effectual. 

ARGUMENT. 

It has been held by this and other courts that it is unques¬ 
tionably the law, that where an appellate Court affirms a de¬ 
cree of the lower court, without modification, the decree en¬ 
tered on the mandate can not enlarge the scope of the former 
decree. Work v. Read, 57 App. D. C., 312, 23 F. (2d) 139, 
and cases cited therein. It has also been held that where the 
judgment of the lower court has been affirmed, or a judg¬ 
ment having been entered by it in pursuance of the mandate 
of the appellate Court, or the judgment of the appellate 
Court having been sent back to the lower court for execution, 
the lower court has the power and duty to enforce it, by 
execution or otherwise, as it finally stands without variation. 
Parish v. Parish , 84 N. Y. S. 506, 87 App. Div. 430. Obvi¬ 
ously, in the instant case, the only enforcement of the judg- 
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ment that could possibly be had was for your petitioner 
herein to file his second and final account, which was done. 
(Appellant’s App. P. 15.) 

Caveators filing of their motion to postpone distribution 
of the personalty was in the nature of a stay of execution. 
It has been held that the effect of the affirmance of appeal 
is to deprive the lower court of power to stay, enjoin, or 
interfere with the enforcement of the judgment. See 
O’Brien v. Seybolt, 163 App. Div. 162, 148 N. Y. S. 489. If 
this be true, and we do not see how its soundness can be 
questioned, then in the instant case it was the duty of the 
lower court to dismiss said motion without any conditions. 

No case has been found on all fours with the instant one, 
but the principle announced in In re Washington and 
Georgetown Railroad Company , 140 U. S. 91, lends support 
to our position. That case originated in the Supreme Court 
of the District of Columbia and involved a judgment in an 
action of tort, for damages and costs, which judgment was 
rendered at special term. It was affirmed by the general 
term, with costs. The latter judgment was affirmed by the 
Supreme Court of the United States, with costs. Nothing 
was said about interest in either of the three judgments. On 
the presentation of the mandate of the Supreme Court of 
the United States to the general term, it entered a judgment 
for the payment of the judgment of the special term, with 
interest thereon from the time it was originally rendered. 
On further appeal the Supreme Court of the United States 
held that no interest was to be allowed and said: 

The fact that the judgment of this court merely affirmed 
the judgment of the general term with costs, and said 
nothing about interest, is to be taken as declaration of 
this court that, upon the record as presented to it, no 
interest was to be allowed. It was thereupon the duty 
of the general term to enter a judgment strictly in ac¬ 
cordance with the judgment of this court , and not to add 
to it, the allowance of interest. (Emphasis supplied.) 

In the instant case the lower court sought to expand the 
judgment of this Honorable Court in subsequent proceed- 
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iii^s therein bv adding unwarranted conditions to the Man- 
date directed to it. It certainly did not enter an order 
strictlv in accordance with the law of this case as laid down 
by this Honorable Court. 

Another case to which we think attention should be called 
is Durant v. Exsex Company, 101 IT. S. 555. In that case 
appellant had filed a bill in equity which was dismissed. 
Appeal was taken and the decree below was affirmed “by a 
divided court”. Appellant afterward filed a new bill to 
obtain the same relief but setting up what he called new 
matter. The former decree was pleaded in bar and the 
plea sustained by the Circuit Court because the first bill 
had been dismissed absolutely. Appeal was taken and the 
Supreme Court of the United States held that the former 
decree dismissing the bill on the merits was a final deter¬ 
mination of the controversy and constituted a bar to any 
further litigation of the same subject matter between the 
same parties. Appellant then filed a petition in the Circuit 
Court and asked that the original decree might be revoked 
or modified and that this second bill of complaint be dis¬ 
missed without prejudice. This petition was denied and 
appellant appealed to the Supreme Court of the United 
States with a view of having that order reversed. The last 
order was affirmed, the court holding that: 

On a mandate from this court affirming a decree, the 
Circuit Court can only record our order and proceed 
with the execution of its own decree as affirmed. It has 
no power to rescind or modify what we have established. 
* * * We affirmed its decree and ordered execution. 
We might have ordered a modification so as to declare 
that the dismissal should be without prejudice. We did 
not do so. The Circuit Court had no power after that 
to do what we wight have done and did not do. (Em¬ 
phasis supplied.) 

In the instant case, there was of course, nothing said in 
the opinion of this court, or in its mandate, about dismissing 
the caveat as to the personalty if a bond were filed, and the 
lower court can not now supply a condition to making effec¬ 
tual the judgment of this Honorable Court. 
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See also Steivard v. Salmon, 97 U. S. 361. 

The mandate of this court to the lower court advised that 
court that its action in dismissing the caveat as to the per¬ 
sonalty was affirmed. This can mean nothing but that the 
lower court had no further jurisdiction with respect to pre¬ 
venting distribution of the personalty by virtue of the cav¬ 
eat and any attempt to hamstring that distribution by re¬ 
quiring your petitioner to file a bond, with premiums that 
had to be paid by the caveators, is a contravention of the 
holding of this Honorable Court, and is clearly in violation 
of the direction of its mandate without warrant in law. 

When this court decreed that there is no caveat as to per¬ 
sonalty, this could only mean one thing—that so far as the 
further probate of the involved will was concerned, the lower 
court could give no further relief to the caveators with re¬ 
spect to the personalty. In other words, so far as any at¬ 
tack on the validity of the will was involved it would have 
to be made on the will as a will of realty. By virtue of the 
statute, the will could not be attacked as a will of personalty 
because the caveat was not filed in time. Reasoning fur¬ 
ther, the only thing remaining for the lower court to do 
would be, upon a proper showing, to allow the personalty to 
be distributed. By putting conditions on that distribution— 
the condition involved being filing of a bond conditioned up¬ 
on the will being held valid—the lower court nullified the 
holding of this court that the caveat as to personalty was 
void, for if, upon determination of the issue of the validity 
of the will as to realty, it might be determined that the will 
was invalid, then appellant would be required to pay the 
caveators the value of the personalty that had been dis¬ 
tributed. In other words, the caveators would be successful 
in having the will as to personalty set aside even though they 
did not comply with the statutory mandate as to the timely 
filing of their caveat. The seeming anomaly that would re¬ 
sult from holding a will invalid and yet permitting distribu¬ 
tion of part of the assets of the estate to be made under it 
disappears when the statute is looked to. It must be as- 
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sumed that such a contingency was within the mind of the 
legislators when the law’ was enacted and a remedy for the 
situation, if one be necessary, lies with Congress and not 
with the courts. 


CONCLUSION. 

It is respectfully submitted that from the foregoing it has 
been demonstrated that the lower court, in appending con¬ 
ditions to the distribution of the personalty, has nullified 
the mandate of this Honorable Court, wherefore appellant 
asks that the mandate of this Honorable Court issue to the 
low’er court directing it to rescind its said order and enter 
another requiring that the personalty under the wall be dis¬ 
tributed without condition. 

Frank L. Shigo, 

Attorney for Appellant, 
i Mills Building, 

Washington, D. C. 

Dwight D. Doty, 

1416 F St. N.W., 

Washington, D. C., 

Of Counsel. 
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1 Endorsed: United States Court of Appeals for 

the District of Columbia Filed Oct 17 1941 Joseph 
W. Stewart, Clerk 

Original 

District Court of the United States for the District of 

Columbia 

Holding Probate Court 


No. 53,524 Administration. 

Estate of Elizabeth T. Hengesbach, Deceased. 

The President of the United States to Carl J. Hengesbach 
and Francis 0. Hengesbach, residents, Greeting: 

If you have any cause to show why the paper writing-, 

dated the 20" day of July 1937, purporting to be the last 
will and testament of Elizabeth T. Hengesbach, late of the 
District of Columbia, deceased, should not be admitted to 
probate and record, and why letters testamentary should 
not be granted to James A. Hengesbach, the executor 
named therein, you will appear and make such cause known 
before the District Court of the United States for the Dis¬ 
trict of Columbia, holding Probate Court, in and for said 
District, on Wednesday, the 29" day of June, A. D. 1938, 
at 10 o ’clock A. M. 

Witness, the Honorable Alfred A. Wheat, Chief Justice 
of said Court, this 17" day of June, A. D. 1938. 

Attest: 

VICTOR S. MERSCH, 

Deputy Register of Wills for 
the District of Columbia , Clerk 
(Seal) of the Probate Court. 

WM. J. MADDEN, 

Attorney. 
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Probate Court Rules, Rule 8. 

If 2. Return.—Such citation shall be made returnable on 
a day therein named, not less than ten days from the day of 
issue, and shall be served at least five days before the re¬ 
turn dav. 

2 Endorsed: Filed Jun 29 193S Theodore Cogs¬ 

well, Register of Wills, Clerk of Probate Court 

B 17347 

No. 53,524 Administration 
Doc 115 

Estate of Elizabeth T. Hengesbach, Deceased. 

Citation 
Probate of Will 

Issued June 17, 1938 
Returnable June 29, 1938 

Summoned the within named Carl J. Hengesbach Person¬ 
ally June 21,1938 

Francis 0. Hengesbach Personally June 20, 1938 

JOHN B. COLPOYS, 

U. S. Marshal in and for the D. of C. 

By RICHARD A. ODEN 
Deputy U. S. Marshal. 

(Endorsement: Citation—Probate of Will. Issued June 
17, 1938. Returnable June 29, 1938. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court.) 
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3 Endorsed: Filed Jun 30 1939 Theodore Cogswell, 

Register of Wills, D. C. Clerk of Probate Court 

In the District Court of the United States for the District 

of Columbia 

i Holding a Probate Court 

; Administration No. 53524 

In re, Estate of Elizabeth T. Hengesbach, Deceased, 

Petition for Caveat 

The petition of Carl J. Hengesbach and Francis O. Hen¬ 
gesbach respectfully represents to this Honorable Court: 

1. That petitioners are each citizens of the United States 
and residents of the District of Columbia, and file this pe¬ 
tition as brothers of Elizabeth T. Hengesbach, the above 
named decedent. 

2. That the said Elizabeth T. Hengesbach was a citizen 
of the United States and a resident of the District of Co¬ 
lumbia. 

3. That petitioners each have notice that a certain paper 
writing bearing date of the 20th of July, 1937, has been 
filed in this Honorable Court as the last will and testament 
of said Elizabeth T. Hengesbach, deceased. 

4. That the interests of each of petitioners will be in¬ 
juriously affected by the allowance of said pretended will, 
or its admission to probate; that they do hereby contest 
the probate and validity of said paper writing purporting 
to be the last will and testament of Elizabeth T. Henges¬ 
bach, deceased, and for that purpose allege: 

First: That said paper writing bearing date of July 20, 
1937, is not the last will and testament of the said decedent. 

Second: That the attesting witnesses to said alleged will 
did not or did any one of them sign her name as a witness 
to the said alleged will at the request of the said Elizabeth 
T. Hengesbach. 

Third: That the attesting witnesses to the said alleged 
will did not sign their names to the said alleged will in the 
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presence of each other nor in the presence of the said 
decedent. 

Fourth: That the said deceased was not, at the time of 
the making and subscribing or of the acknowledging by her 
of said paper writing, of sound mind and memory or 
4 in any respect capable of making a mill. 

Fifth: That the said paper writing purporting to 
be the last will and testament of said deceased, was ob¬ 
tained and the execution thereof procured from the said 
Elizabeth T. Hengesbach by fraud and deceit exercised 
upon her by one James Hengesbach, her brother, or some 
other person or persons unknown to petitioners. 

Sixth: That the said paper writing purporting to be the 
last will and testament of said deceased, was obtained and 
the execution thereof procured from the said Elizabeth T. 
Hengesbach by the undue influence, duress and coercion 
exercised upon her by one Janies Hengesbach, her brother, 
or by some other person or persons unknown to petitioners. 

Seventh: That said deceased, at the time of the signing 
of said alleged will, did not declare said paper writing to 
be her last will and testament. 

5. That petitioners are advised that a period of at least 
several months will elapse before a determination of the 
issues to be framed upon the caveat can be had, and peti¬ 
tioners accordingly state that a collector should be ap¬ 
pointed to collect, conserve and administer upon the assets 
of the estate of the decedent, pending the conclusion of 
this litigation. 

Wherefore, the premises considered, the petitioner 
prays: 

1. That process may issue from this Court requiring the 
parties in interest to answer the exigencies of this petition. 

2. That the probate granted said paper waiting hereto¬ 
fore may be revoked. 

3. That issues may be framed between caveator and 
caveatee of the will, to be tried by jury to determine the 
facts of the alleged will. 
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4. That a collector or collectors may be appointed to 
take charge of the estate of the deceased, to serve under 
bond until the termination of this caveat proceeding. 
5 i 5. And for such other and further relief as to the 
Court may seem meet and proper. 


CARL J. HENGESBACH 
FRANCIS 0. HENGESBACH 


Samuel Bogorad, 

600 F St., N. W., 
Washington, D. C., 
Attorney for Caveator 


District of Columbia, ss: 

We, Carl J. Hengesback, and Francis 0. Hengesbach, 
do solemnly swear that we have read the foregoing petition 
by us subscribed and know’ the contents thereof; that the 
statements therein made of our personal knowledge are 
true, and those made upon information and belief wre be¬ 
lieve to be true. 

i CARL J. HENGESBACH 

FRANCIS 0. HENGESBACH 

(Seal) 


Subscribed and sworn to before me this 16 day of June, 
1939. 


WALTER S. HARTMAN 

Notary Public, D. C. 


Service of a copy of the foregoing petition for caveat ack¬ 
nowledged this 29th day of June, 1939. 


LOUIS F. FRICK 
Attorney for James Hengesbach, 
as Executor of the Estate of 
Elizabeth T. Hengesbach, de¬ 
ceased. 


(Endorsement: Petition for Caveat. Filed June 30, 1939. 
Theodore Gogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court). 
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6 Motion to Dismiss Caveat Insofar as Same Purports 

To Be a Will of Personal Property 

Comes now James A. Henbesbach, Executor of the last 
will and testament of Elizabeth T. Hengesbach, deceased, 
by and through his attorney Frank L. Shigo, moves to dis¬ 
miss the Petition For Caveat insofar as caveat purports 
to be a will of personal property, for the following reasons: 

Said caveat was filed on June 30,1939 which is more than 
three months after said last will and testament of decedent 
was admitted to probate and record. 

FRANK L. SHIGO 
Attorney for Cavetee 
Mills Bldg. 

(Endorsement: Motion to dismiss Caveat insofar as same 
purports to be a will of personal property. Filed July 11, 
1939. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

7 Final Decree Dismissing Caveat to Will of 

Personal Property 

This action came on to be heard at this term on the cave- 
atee’s motion to dismiss the caveat insofar as it is a caveat 
to a will of personal property, and after hearing argument 
of counsel for the respective parties said motion was 
granted on October 3,1939, and it is, by the Court, this 23rd 
day of October, 1939. 

Adjudged, Ordered, and Decreed that said caveat be and 
the same is dismissed insofar as it is a caveat to a will of 
personal property, with costs against the caveator. 

JAS. W. MORRIS 
Justice. 

And the caveator notes an appeal to the United States 
Court of Appeals for the District of Columbia. Where¬ 
upon the penalty of the caveator’s undertaking for Costs 
is to be in the sum of one hundred ($100.00) dollars, with 
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appropriate surety, or in lieu thereof, a deposit of fifty 
($50.00) dollars cash. 

JAS. W. MORRIS 
Justice. 

Approved as to form: 

10/18/39 

FRANK L. SHIGO 
Attorney for Cavcatee. 

(Endorsement: Order dismissing Caveat. Filed Oct. 23, 
1939. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

8 Endorsed: Filed Sep 10 1940 Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court. 

The United States of America , ss: 

The President of the United States of America 

(Seal) To the Honorable the Justices of the District Court 
of the United States for the District of Columbia, 

Greeting: 

Whereas, lately in the District Court of the United States 
for the District of Columbia, before you, or some of you, 
in a cause entitled In re Estate of Elizabeth T. Hengesbach, 
Deceased, Administration No. 53,524, wherein Carl J. 
Hengesbach and Francis O. Hengesbach, are appellants, 
and James A. Hengesbach, Executor, is appellee, and 
wherein the decree of the said District Court entered in 
said cause on the 23rd day of October, A. D. 1939, is in the 
following words, viz: 

# # # 

This action came on to be heard at this term on the cave- 
atee’s motion to dismiss the caveat insofar as it is a caveat 
to a wfill of personal property, and after hearing argument 
of counsel for the respective parties said motion was 
granted on October 3,1939, and it is, by the Court, this 23rd 
day of October, 1939. 
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Adjudged, Ordered, and Decreed that said caveat be and 
the same is dismissed insofar as it is a caveat to a will of 
personal property, -with costs against the caveator. 

JAS. W. MORRIS, 

Justice. 

9 as by the inspection of the transcript of the record 
of the said District Court, which was brought into 

the United States Court of Appeals for the District of Co¬ 
lumbia by virtue of an appeal, agreeably to the act of 
Congress in such case made and provided, fully and at 
large appears; 

10 And Whereas, in the term of April, in the year of 
our Lord one thousand nine hundred and forty, the 

said cause came on to be heard before the said Court of 
Appeals on the said transcript of record, and was argued 
by counsel: 

On Consideration Whereof, It is now here ordered,. 

adjudged and decreed.by this Court that the decree 

of the said District Court in this cause be, and the same is 
hereby, affirmed with costs, and that the said appellee re¬ 
cover against the said appellants, Carl J. Hengesbach and 
Francis 0. Hengesbach, Five Dollars for his costs herein 
expended and have execution therefor. 

August 19, 1940. 

(Seal) 

11 You, Therefore, are Hereby Commanded that such 

execution and.proceedings be had in said cause. 

as according to right and justice and the laws of the United 
States ought to be had, the said appeal notwithstanding. 

Witness the Honorable CHARLES EVANS HUGHES, 
Chief Justice of the United States, the 10th day of Sep¬ 
tember, in the year of our Lord one thousand nine hundred 
and forty. 
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$Paid 
$ 5.00 
$Paid 

$ 5.00 

JOSEPH W. STEWART, 

Cleric of the United States 
Court of Appeals for the Dis¬ 
trict of Columbia. 

By: C. NEWELL ATKINSON 
Deputy Clerk. 

(Endorsement: Mandate from Court of Appeals. Filed 
Sept. 10,1940. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

12 i Motion to Postpone Distribution of Personal 

Estate 

Now come the caveators, Francis Hengesbach and Carl 
Hengesbach, in the above entitled cause, by their attorney, 
and move the Court to postpone distribution of the per¬ 
sonal estate of Elizabeth T. Hengesbach, on the following 
grounds: 

1. A caveat to the will of said decedent, as a will of real 
estate is still pending in this court. 

2. The personal estate should not be distributed under 
said will unless the caveat to the will as a will of real estate 
is dismissed and the will is held valid. 

3. If the caveat to the will as a will of real estate is sus¬ 
tained, the will is invalid for all purposes. 

4. The caveatee-executor has filed a final account with 
a view to distributing the personal estate under said will. 

SAMUEL BOGORAD, 

i Attorney for Caveators 


Costs of appellees: 

Clerk 
Attorney 
Printing Record 
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(Endorsement: Motion to postpone distribution of per¬ 
sonal estate. Filed September 20,1940. Register of Wills, 
D. C., Clerk of Probate Court.) 

13 Opposition to Motion to Postpone Distribution 

of Personal Estate 

Now comes the caveatee-executor, James A. Henges- 
bach, in the above entitled cause, by his attorney moves the 
Court to dismiss the motion to postpone distribution of 
the personal estate of Elizabeth T. Hengesbach, on the fol¬ 
lowing grounds: 

1. That a final decree dismissing caveat to will of per¬ 
sonalty was granted on October 3, 1939 by this Court. 

2. That the said will was admitted to probate as a will of 
personalty. 

3. That the ruling of this Court was sustained by the 
United States Court of Appeals for The District of Colum¬ 
bia on August 19, 1940, in case No. 7595. 

4. That the matter is now res adjudicata. 

FRANK L. SHIGrO 
Attorney for Caveatee 
Mills Bldg., 

Nat. 6620 

(Endorsement: Opposition to Motion. Filed, Oct. 17, 
1940. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

14 Order. 

Upon hearing of the caveator’s motion to postpone dis¬ 
tribution of the personal estate of the above-named dece¬ 
dent, it is, this 14th day of February, 1941, 

Ordered that the said motion be, and the same hereby is 
denied, provided, however, that before distribution is made, 
the distributee, James A. Hengesbach, shall furnish an un¬ 
dertaking in the sum of One Thousand Dollars, conditioned 
upon his repayment to the estate of decedent the amount 
of any sum distributed to him, and any further amount for 
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which he may be found to be liable, in the event it is finally 
determined, the said distributee is not entitled to take un¬ 
der the last will and testament of the decedent; and it is 
further ordered as a condition to the denial of the afore¬ 
said motion, that the caveators, Francis Hengesbach and 
Carl Hengesbach, pay the premiums of the said undertak¬ 
ing and any renewal thereof, until there is a final deter¬ 
mination as to liability to repayment as aforesaid; and 
that thereupon this Court shall determine as to whether 
said caveators shall be reimbursed for the sums so paid for 
premiums on said undertaking and renewal. 

BOLITHA J. LAWS 
Justice 

Approved as to form 

SAMUEL BOGORAD 
Attorney for Caveators. 

Exceptions noted: 

FRANK L. SHIGO 
Attorney for Caveatee 

(Endorsement: Order. Filed Feb. 14, 1941. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court.) 

• #•••••••• 

16 Notice of Appeal 

Notice is hereby given this 14th day of March, 1941, that 
James A. Hengesbach, executor, distributee and caveatee, 
in the matter of the above-named estate hereby appeals to 
the United States Court of Appeals for the District of Co¬ 
lumbia from the order of this Court entered on the 15tli day 
of February, 1941, denying the motion of the caveators, 
Francis Hengesbach and Carl Hengesbach, to postpone dis¬ 
tribution of the personal estate of Elizabeth T. Hengesbach, 
deceased, but requiring the said caveatee, to ‘‘furnish an 
undertaking in the sum of $1000.00, conditioned upon his 
repayment to the estate of the decedent the amount of any 
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sum distributed to him, and any further amount for which 
he may be found liable, in the event it is finally determined, 
the said distributee is not entitled to take under the last 
will and testament of the decedent,” and further making it 
a condition to the denial of the aforesaid motion that the 
caveators pay the premiums of the said undertaking and 
any renewal thereof, until there is a final determination as 
to liability to repayment as aforesaid; and that whereupon 
this Court shall determine as to whether said caveators 
shall be reimbursed for the sums so paid for premiums on 
said undertaking and renewal.”. 

FRANK L. SHIGO, 

Mills Bldg., 

Attorney for James A. Hengesbach, 
Executor, distributee, caveatee, 
Appellant. 

Notice to; 

SAMUEL BOGORAD 
Attorney for Caveators. 

(Endorsement: Notice of Appeal. Filed Mch. 14, 1941. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court). 

17 Order Extending Time for Docketing Appeal and for 
Filing of Transcript of Record in the United States 
Court of Appeals for the District of Columbia. 

Upon consideration of the stipulation of counsel herein, 
and in consideration of the premises, it is by the Court, the 
7th day of April, 1941, 

ORDERED, that the time within which the caveatee; 
James A. Hengesbach, to docket this cause, and file the 
transcript of record, in the United States Court of Appeals 
for the District of Columbia, be and the same hereby ex¬ 
tended to and including the 12th day of June, 1941. 

BOLITHA J. LAWS 
Justice. 
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The caveatee, Janies A. Hengesbach, having noted an 
appeal to the United States Court of Appeals For The Dis¬ 
trict of Columbia. "Whereupon the penalty of the caveatee 
undertaking for costs is to be in the sum of One Hundred 
Dollars ($100.00) with appropriate surety, or in lieu 
thereof a deposit of Fifty Dollars cash. 

I BOLITHA J. LAWS 

Justice. 


Approved as to form and consented to this 7th day of 
April, 1941. 


SAMUEL BOGORAD 


Attorney for Caveators. 


(Endorsement: Order extending time to docket Appeal 
& file Transcript of Record. Filed Apl. 7, 1941. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court). 


18 Memorandum: Nov. 24, 1939. Cash deposit of 
Fifty Dollars ($50.00), in lieu of Undertaking for 
costs on appeal. 


19 j Endorsed: Filed Sep 12 1940 Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court. 


In the District Court of the United States for the District 

of Columbia 


Holding Probate Court 
No. 53524 

Administration Docket 115 

Estate of Elizabeth T. Hengesbach, Deceased. 
Date of death, April 14, 1938. 
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Second amd Final Account of James A. Hengesbach, 
Executor of the Above Estate. 

Letters issued July 11, 1938 
Accountant charges himself with 
the following assets and re¬ 
ceipts : Accountant claims credit 
and allowance for the following 
disbursements. 

Year of Assets Disburse- 

1939 Received ments 

July 17 Balance since filing first ac- 


count 

$891.28 


Oct. 31 Deposit of dividend received 



from Mt. Vernon Savings Bank 
(defunct) 

33.00 


Sept. 1 John L. Fletcher Co. V. 1 


15.00 

Dec. 19 Frank L. Shigo, retainer, V. 2 

1940 

July 15 Frank L. Shigo, for Byron S. 


400.00 

Adams (Briefs) V. 3 


40.40 

Register of Wills, costs includ¬ 
ing this acct. 


12.35 

July 17 John L. Fletcher Co. V. 4 


15.00 


924.28 

482.75 

Balance 


441.53 


$924.28 

$924.28 

Balance for distribution 

$441.53 


To James A. Hengesbach, under 
Item 2 of the will 


441.53 

$441.53 $441.53 
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20 Endorsed: Filed Nov 29 1940 Theodore Cogswell, 
Register of Wills, D. C-, Clerk of Probate Court. 

Certificate of Payment of Taxes 

i November 29, 1940. 

In the Matter of the Estate of Elizabeth T. Hengesbach, 

Deceased 

1, J. R. Merrick, representing the Assessor of the District 
of Columbia, do hereby certify that the Inheritance Tax im¬ 
posed by Article I of Title V of the District of Columbia 
Revenue Act of 1937, as amended, in connection with the- 
above-mentioned estate was assessed against the following 
distributees or legatees in accordance with their shares of 
the property under control of the personal representative 
and upon other property taxable by reason of the death of 
the above decedent, as follows: 

Property 

Passing Under Control of Other 

Personal Representative Taxable Property 

Beneficiary Value Tax Value Tax 

James A. Hengesbach. $3,1 <>5.26 $94.96 $8,531.49 $195.94 

Totals . $3,1(35.29 $94.9(5 $8,531.49 $195.94 

I further certify that, in addition to the above taxes, the 
Estate Tax imposed by Article II of the aforementioned 
Act, as amended, was assessed in the amount of $ None. 

And I hereby certify that all the above taxes have been 
fully paid. 

ASSESSOR OF THE DISTRICT 
OF COLUMBIA 

Bv J. R. MERRICK, 

Administrator of Inheritance and 
Estate Taxes. 

(This certificate is issued for presentation by the per¬ 
sonal representative of the estate to the Register of Wills 
for the purposes of final accounting.) 
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21 District of Columbia, to wit: 

I, the undersigned, James A. Hengesbach and executor 
of the estate of Elizabeth T. Hengesbach late of the District 
of Columbia, deceased, do solemnly sw’ear that the foregoing 
account is just and true, and that I have bona fide paid, or 
secured to be paid, the several sums for which I claim credit 
and allowances. 

JAMES A. HENGESBACH. 

Sworn to and subscribed before me this 12 day of Sep¬ 
tember, A. D. 1940. 

(Seal) 

GERTRUDE BOHM FRAZEE, 
Notary Public, D. C. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

Holding a Probate Court. 

On this.day of., A. D. 19_ 

the foregoing account, being now presented for approval, 
the same is, after examination by the Court, approved and 
passed. 

(Endorsement: Statement for Second & Final Account. 
Filed Sept. 12,1940. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court.) 






